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• res·o·lu·tion

• [ˌrezəˈlo ͞oSH(ə)n]

• NOUN

1. a firm decision to do or not to do 
something.

2. the quality of being determined or 
resolute.

3. the action of solving a problem, 
dispute, or contentious matter: "the 
peaceful resolution of all disputes“.



The Gold Standards

• Timely Objections & Specific Grounds  
(e.g.,   Rules of Evidence)

• The Dance of Exhibits

• Refreshing a witnesses’ memory

• Impeaching a witness with an inconsistent 
statement 

• Responding to a sustained objection for 
lack of foundation 
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Timely Objections & Legal 
Grounds
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FRE 401

*Any tendency
*Fact of Consequence
*More/less Probable 
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too much, if 

no
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ESSF standard

Some evidence - the item is what the proponent 
says it is

Personal knowledge ESSF

Mark; the courtesies; foundation;  move and use

Pretrial Compliance 

Moved but not used?

RELEVANCE
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Evidence Sufficient to
Support a Finding

FRE 602 Personal Knowledge

FRE 901 “an item of evidence”

ESSF

General Issues Concerning Foundation 
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Admissibility
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Admissible 

Cost? 

Policy to Exclude? 

Is It Real? Foundation

Does it matter? Relevance

The purpose for the exclusion

The numerous exceptions/exclusion

Hearsay, character evidence 
propensity, SRM, settlement 
discussions, attorney-client, 

Exceptions to the exclusions   

Policy to Exclude Central Questions



Hearsay

Admissible 

Cost? 

Policy to Exclude? 

Is it real?  Authentication 

Does it matter? Relevance

Two Hearsay Scenarios:

what someone told them 

something they said 

Note: Concern isn’t with “the 
hearer”  but the declarant 



Hearsay

Admissible 

Cost?

Policy to Exclude? 

Is it “Real” ?  Foundation 

Does it matter?  Relevance

First Issue: Is it Hearsay?

Exceptions:

Note: The importance of laying 
the foundation for the exception to apply



Hearsay

Admissible 

Cost?

Policy to Exclude? 

Is it “Real” ?  Foundation 

Does it matter?  Relevance

1) Present Sense Impression. A 
statement describing or explaining an 
event or condition, made while or 
immediately after the declarant 
perceived it.

(2) Excited Utterance. A statement 
relating to a startling event or 
condition, made while the declarant 
was under the stress of excitement 
that it caused. 

Note: The importance of laying 
the foundation for the exception to apply



Hearsay

Admissible 

Cost? 

Policy to Exclude? 

Is it “Real”? Foundation

Does it matter? Relevance

Hearsay Additional Issues:

experts
reasonably relied upon

Probative value 
substantially outweighs 
prejudicial effect
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Evidence 101

Received

Does it cost 
too much, if no

Policy to 
exclude? 

Exceptions

Is it real? Foundation

Does it matter? Relevance

• FRE 403

• Evidence presumed admissible, unless. . .

• Probative value

• Substantially outweighed by 

• “Cost”: (e.g., confusion, delay, misleading, 
unfair prejudice etc.)

Cost to Whom?



Admissible Evidence 
v 

Demonstrative 
Evidence 

Admissible 

Cost 

Policy to Exclude? 
Exceptions

Is it Real? Foundation

Does it matter? Relevance

Real Evidence:

playing an actual and direct part 
in the incident or transaction giving rise to the 
litigated dispute.
independent substantive sources of evidence 

trier of fact may draw inferences from 
the objects themselves 



Admissible Evidence 
v 

Demonstrative 
Evidence 

Admissible 

Is there a policy to 
Exclude? 

Is it real? 
Foundation/Authentication 

Is it too “expensive”? 
Legal Relevance

Does it matter? Logical Relevance

Demonstrative Evidence:

to 
illustrate other admitted evidence rendering it more 
comprehensible to the trier of fact

do not have independent prohibitive value to 
determine a substantive issue in the case



Admissible Evidence 
v 

Demonstrative 
Evidence 

Admissible 

Is there a policy to 
Exclude? 

Is it real? 
Foundation/Authentication 

Is it too “expensive”? 
Legal Relevance

Does it matter? Logical Relevance

Demonstrative Evidence:
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The Dance of Exhibits



Dance of the Tangibles

• Step One:

• Step Two

• Step Three

• Step Four
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Refreshing a Witness’s Memory 

Uncle Leo’s Deluxe 



FRE 612
Writing Used to Refresh 

a Witness’s Memory

• (a) Scope. This rule gives an adverse party certain options 
when a witness uses a writing to refresh memory:

• (1) while testifying; or

• (2) before testifying, if the court decides that justice requires 
the

• party to have those options.

• (b) Adverse Party’s Options; Deleting Unrelated Matter. 
Unless 18 U.S.C. § 3500 provides otherwise in a criminal case, 
an adverse party is entitled to have the writing produced at the 
hearing, to inspect it, to cross-examine the witness about it, 
and to introduce in evidence any portion that relates to the 
witness’s testimony. If the producing party claims that the 
writing includes unrelated matter, the court must examine the 
writing in camera, delete any unrelated portion, and order that 
the rest be delivered to the adverse party. Any portion deleted 
over objection must be preserved for the record.





Refreshing Memory, key points
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Cross Exam 35k Level 

Cross-
Exam

IWIS

Impeachment

Impeachment with 
Inconsistent 
Statement 



witness’s prior statement, a party need
not show it or disclose its contents to the witness.

Extrinsic
evidence of a witness’s prior inconsistent statement is admissible only if
the witness is given an opportunity to explain or deny the statement and
an adverse party is given an opportunity to examine the witness about
it



Cross Exam/Impeachment



Impeachment-
Prior 

Statement

The  Four  Step Waltz

• Commit —The set up question, two approaches 

• Validate — Set the scene

• Confront — Hand out copies, pull the trigger

• Don’t forget the most important last step….

• SHUT UP — and Move On!



given
under penalty of perjury

not given 
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Objection: Lack of 
Foundation


