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Federal Sentence
Computation Applied to
The Interaction of Federal
And State Sentences

lowed by the Federal Bureau of Prisons (BOP) when

computing a federal sentence. The article likewise
focuses on the impact, if any, on the federal sentence com-
putation when a defendant is also sentenced by state
authorities. This is probably the single most confusing and
least understood federal sentencing issue. The policy of
the BOP concerning where the federal sentence is served is
also addressed. Examples provided in the article seek to
clarify the sentencing computation.

This article explains the basic steps and principles fol-

I. Basic Federal Sentence Computation

The BOP has long been responsible for federal
sentencing computation decisions. The statute gov-
erning sentence computations is 18 U.S.C. § 3585,
which provides:

§ 3585. Calculation of a term of imprisonment.

(a) Commencement of sentence. — A sentence to a
term of imprisonment commences on the date the

©ingimage

defendant is received in custody awaiting transportation
to, or arrives voluntarily to commence service of sen-
tence at, the official detention facility at which the sen-
tence is to be served.

(b) Credit for prior custody. — A defendant shall be
given credit towards the sentence of a term of imprison-
ment for any time spent in official detention prior to the
date the sentence commences —

(1) as a result of the offense for which the sen-
tence was imposed; or

(2) as a result of any other charge for which the
defendant was arrested after the commis-
sion of the offense for which the sentence
was imposed;

that has not been credited against another sentence.

Section 3585 replaced 18 U.S.C. § 3568 (repealed),
which specified that the attorney general made sentenc-
ing computation decisions.! Section 3585 did not iden-
tify who was responsible for sentence computation
decisions. This omission caused a circuit split to devel-
op. This split was resolved by United States v. Wilson,?
in which the U.S. Supreme Court held that Congress
did not intend to disturb the long-standing practice
that federal sentence computation was the responsibil-
ity of the attorney general and delegated to the BOP
under 28 C.FR. § 0.96. The Court found “it likely that
the former reference to the attorney general was simply
lost in the shuffle”

Editor’s Note: Drawing on his 36 years of
experience, in this article retired BOP Regional Counsel
Henry J. Sadowski describes how the Federal Bureau of

Prisons computes federal sentences.
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It is not practical to address here all
the nuances and permutations of federal
sentence computation.* The majority of
sentence computation issues are resolved
through application of several basic prin-
ciples followed by the BOP. In any federal
sentence computation, the BOP must
make two separate decisions: when the
federal sentence commences
(§ 3585(a)) and to what extent the defen-
dant is to receive credit for time spent in
official detention prior to commence-
ment of sentence (§ 3585(b)). When
there are multiple federal sentences, the
BOP must make a third decision: how to
aggregate the sentences. Understanding
these three steps is crucial in assessing the
impact of a state sentence,

A. Step One:

Commencement of

Federal Sentence

The date the federal sentence com-
mences is the necessary first step. On the
date the sentence begins, the defendant
starts to receive “credit” for time in service
of the federal sentence.* As addressed in the
next section (Step Two), prior custody
credit only applies to detention prior to the
commencement of the federal sentence.
The underlying principle of § 3585(a) is
that a federal sentence commences when
the defendant is received by the United
States for the purpose of serving a federal

sentence.’ For a defendant in exclusive fed-
eral custody, the federal sentence usually
begins on the date of imposition or on the
date the defendant voluntarily surrenders
to a designated institution.® The earliest
date a federal sentence can commence is
the date it is imposed; a federal sentence
cannot be ordered to commence on a date
prior to its imposition.’

B. Step Two:

Compute Prior

Custody Credit

Under § 3585(b), prior custody credit
can be awarded by the BOP for time in offi-
cial detention prior to the date the sentence
began.” The most used credit provision is
§ 3585(b)(1): Credit is awarded for time in
official detention in relation to the offense
for which the sentence was imposed.
Section 3585(b)(2) permits credit for unre-
lated time in detention for an arrest after
the commission of the federal offense.
Section 3585(b) prohibits prior custody
credit when the time in custody was award-
ed towards another sentence." This double
credit prohibition does not apply to time in
service of the federal sentence under
§ 3585(a). If there were such a double credit
prohibition, concurrent sentences could
not be imposed. Location of presentence
detention (federal, state, or foreign) is not
relevant in deciding whether prior custody
credit will be awarded.?

C. StepThree:

Aggregate Multiple

Federal Sentences Then

Apply Steps One and Two

Under 18 U.S.C. § 3584(a), multi-
ple terms of imprisonment imposed at
the same time run concurrently unless
ordered to run consecutively. Multiple
terms of imprisonment imposed at
different times run consecutively
unless ordered to run concurrently.
Multiple federal terms of imprison-
ment are aggregated (when possible)
and treated as one sentence for admin-
istrative purposes under 18 U.S.C.
§ 3584(c).” Consecutive sentences are
easy to compute: add up the terms,
compute the commencement date and
then award prior custody credit.

. Concurrent sentences are complicated:

a commencement date and full term
date are computed for each term. Each
concurrent sentence commences on
date of its imposition not on the date
of commencement of a prior sentence,
or some earlier date." The aggregate
term is the difference between the ear-
liest commencement date and latest
full term date. Prior custody credit is
then computed.

An example helps to demonstrate
aggregation of concurrent terms:
Defendant is arrested federally on Jan. 4,
2012, bail denied, and sentenced to 60

/

Interaction of State and Federal Sentences: Example One

January 2, 2000 — state arrest
@ January 4, 2000 — state bail
B February 5,2000 — federal arrest and bail
February 12,2000 — state rearrest of same charges, bail revoked
@ April 4,2000 — inmate produced to U.S. Marshal via federal writ of habeas corpus ad pros
September 3, 2000 — federal sentence to 60 months; inmate returned to state
B October 3,2000 — state sentence of 10 years

~

N

1/2/00 1/4/00 2/5/00 2/12/00 4/4/00 9/3/00 10/3/00
] ~ | I I
State Arrest Bail Fed.Arrest State Rearrest Fed.Writ Fed Sent. State Sent.
& Bail & Bail Revoked

State is primary custodian — responsible for last arrest without relinquishment of jurisdiction. State sentence is primary.
Federal sentence may be consecutive or concurrent to state term. Usual rule — No prior custody credit on federal sentence
for time credited towards state sentence. Credit would be given by BOP for February 5, 2000. If federal sentence not specific,
default under 18 U.S.C. § 3584 if sentence is consecutive. Ascertain intent of federal judge — check sentencing transcript.
BOP will follow intent of federal sentencing judge to the extent possible. If concurrent, federal sentence may begin on date
itisimposed (September 3,2000), but not earlier. If consecutive, federal sentence will begin on completion of state sentence.
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months on July 7, 2012. On July 15, 2012,

" defendant is indicted on new federal

charges, bail denied, and sentenced to a
60-month concurrent term on Dec. 7,
2013. The earliest commencement date is
July 7, 2012 (date of first sentence), and
the latest full term date is Dec. 6, 2018 (60
months after second sentence began). The
difference between these two dates is 77
months, which is the aggregate term. The
BOP would award prior custody credit
from Jan. 4, 2012, through July 6, 2012."

The actual release date for the
defendant would be the full term date
(after adjusted by prior custody credit)
minus good conduct time (GCT)
under 18 U.S.C § 3624(b). With good
conduct, a defendant could receive 54
days for each year served.”* The BOP
considers award of GCT for time spent
serving the sentence under § 3585(a)
and for presentence official detention
if BOP awards prior custody credit
under § 3585(b)."”

Il. Add State Custody —
Impact of Primary
Custody Jurisdiction

Primary custody jurisdiction con-
trols the analysis in state and federal
sentencing interaction. The sovereign
that first arrested the offender has pri-
mary jurisdiction over the offender —
unless that sovereign relinquishes it to
another sovereign by, for example, bail
release, dismissal of the state charges,

parole release, or expiration of state
sentence.' When a prisoner is bor-
rowed from the primary custodian via
a writ of habeas corpus ad prosequen-
dum," principles of comity require the
return of the prisoner to the primary
custodian when the prosecution has
been completed.” The federal govern-
ment is the primary custodian when
the defendant is first arrested by feder-
al authorities and the defendant is
detained by federal court order.
Primary custody may not be unilater-
ally taken by the secondary custodian.
The primary and secondary custodian
may also shift primary custody by
mutual agreement.*

When a defendant is facing state
and federal prosecution, the basic com-
putation method requires determining
which authority (state or federal) is the
primary custodian and then following
the language of 18 U.S.C. § 3585. When
a court imposes a federal sentence on a
defendant in primary state custody, the
federal sentence may commence when
the BOP designates the state facility for
service of the federal sentence.”
Designation of the location for service
of a federal sentence is explicitly vested
by 18 U.S.C. § 3621 in the BOP.* A fed-
eral sentence does not begin to run
when a federal defendant is produced
for prosecution by a federal writ of
habeas corpus ad prosequendum from
state custody.” The state authorities
retain primary jurisdiction over the

prisoner; federal custody does not
commence until the state authorities
relinquish the prisoner on satisfaction
of the state obligation.”

Time in custody of the U.S.
Marshal or the BOP pursuant to a fed-
eral writ of habeas corpus ad prose-
quendum from state custody is not
federal custody in connection with the
federal offense.* The Supreme Court
noted that under § 3585(b), “Congress
made clear that a defendant could not
receive double credit for his detention
time.”” Under § 3585(b), prior cus-
tody credit cannot be granted if the
prisoner has received credit towards
another sentence.”® There are some
limited exceptions,” but the general
rule for state primary defendants is
that prior custody credit is not afford-
ed towards a federal sentence if credit
has been given for the same period of
custody towards a state sentence.

If a defendant is under primary fed-
eral custody, then the insertion of a sec-
ondary state prosecution would have little
impact on the federal sentence computa-
tion. If the state “borrows” the defendant
by writ, the defendant remains in federal
primary jurisdiction. The federal sentence
computation would not change. A defen-
dant in primary federal custody would
receive prior custody credit for all time in
official detention in relation to the federal
offense. Any action by the state concern-
ing the state sentence has no effect on the
federal sentence computation.

Interaction of State and Federal Sentences: Example Two

 January 2, 2000 — state arrest

@ January 4, 2000 — state bail

B February 5,2000 — federal arrest, no bail

February 12,2000 — state bail revoked

B September 3,2000 — federal sentence to 60 months
B October 3,2000 — inmate produced in state court via state writ; state sentence of 10 years

\

1/2/00 1/4/00 2/5/00 2/12/00 9/3/00 10/3/00
1 |
State Arrest Bail Fed. Arrest State Bail Fed. Sent. State Writ
Revoked & Sent.

Federal is primary custodian — responsible for last arrest without relinquishment of jurisdiction. State bail revocation
has no impact. Federal sentence is primary. Federal sentence begins on date it is imposed {September 3, 2000). Prior
custody credit will be given for time from February 5, 2000, federal arrest until September 2, 2000. Whether state sen-
tence is concurrent or consecutive is question for state authorities.
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A. Concurrent Versus
*  Consecutive Service of

Federal Sentence With

State Sentence

As in the commencement decision,
the concept of primary jurisdiction gov-
erns the order in which offenders serve the
sentences. If an offender receives state and
federal sentences, the general rule is that
the offender first serves the sentence
imposed by the sovereign with primary
jurisdiction. Generally, decisions concern-
ing concurrent or consecutive service of a
federal sentence with a state sentence are
not dependent on the order of sentence
imposition.” If the federal Judgment and
Commitment Order is silent and if the
state authorities have primary jurisdiction
over the defendant, the default by the BOP
is to compute the federal sentence as con-
secutive with the state sentence regardless

of which sentence was imposed first."
Under 18 U.S.C. § 3584, the federal sen-
tencing judge may specifically order the
federal sentence to run consecutively to, or
concurrently with, an existing state sen-
tence.” The Supreme Court resolved a split
in the circuits concerning the authority of
the federal judge to impose a sentence con-
secutive to, or concurrently with, a state
sentence yet to be imposed. In Setser v.
United States,” the Court held that a feder-
al sentencing court has inherent authority
to order a federal sentence be served either
concurrently with or consecutive to a state
sentence yet to be imposed. To allow the
federal sentence to commence, the BOP
designates the state correctional institution
{the primary custodian) for service of the
federal sentence. Since the earliest date a
federal sentence can commence is the date
it is imposed, this designation may be

made nunc pro tunc no earlier than the
date of federal sentencing. A sentence may
not be ordered to run concurrently with a
sentence that has been served ™

The Setser decision should not
have a major impact on the practices
of the BOP. Setser rejected the argu-
ment that the BOP (not the judge) had
the authority to decide how a federal
sentence is to be served with a state
sentence yet to be imposed. Setser was
consistent with the post-Booker® shift
to increase the discretion afforded fed-
eral sentencing judges.* Nevertheless,
Setser recognized the BOP has the
responsibility to compute the federal
sentence and that disputes should be
resolved through the BOP administra-
tive remedy process or through habeas
corpus petitions.”” While the BOP
would rather not be in the position to

Interaction of State and Federal Sentences: Example Three

- January 2, 2000 — state arrest
B February 5,2000 — federal indictment for related offense
B April 4,2000 — state sentence of 10 years
August 5, 2001 — inmate produced to U.S. Marshal via federal writ of habeas corpus ad pros
W September 3, 2001 — federal sentence of 60 months concurrent with state sentence;
inmate returned to state

\

1/2/00 2/5/00 4/4/00 8/5/01 9/3/01
| _
]
State Arrest Fed. Indict. State Sent. Fed.Writ Fed.Sent.
Concurrent

State is primary custodian — responsible for last arrest without relinquishment of jurisdiction. State sentence is primary.

Federal sentence may be consecutive or concurrent to state term.Usual rule — No prior custody credit on federal sentence
for time credited towards state sentence. Concurrent federal sentence may begin on date it is imposed (September 3,2001).

Note: This could be a case for application of Sentencing Guideline § 5G1.3(b): Federal and state offenses are related, and
presumably the state offense conduct was considered in assessing the guidelines. The Bureau of Prisons will not award the
inmate credit for time in detention from January 2,2000, to September 2,2001 (20 months).Note 2 to § 5G1.3 suggests the fed-
eral sentence may be adjusted for the period of time not credited by the Bureau of Prisons. This would be an adjustment
towards guideline satisfaction. Assuming a guideline range of 70-87 months and assuming the court wanted a total sentence
of 80 months, the court could adjust the sentence by 20 months, impose a sentence of 60 months, and not be a downward
departure.

Judgment of Commitment Order should reference § 5G1.3 and note the adjustment for credit towards guidelines.

After the term of sentence, the order can read:”| hereby adjusted the sentence under § 5G1.3 by the 20 months in deten-
tion that would not be awarded by the Bureau of Prisons.”

Bonus Queries: Assume state sentence in Example 3 expired on August 10, 2001.

Can the federal sentence run concurrently with the state sentence? No, the federal sentence cannot run concur-
rently or consecutively with expired term,

Can the federal judge make the same adjustment? No. The judge can consider a downward departure under USSG
§ 5K2.23 and USSG § 5G1.3, Application note 4.

How much prior custody credit is awarded on the federal sentence? Prior custody credit from August 10, 2001, through

& September 2,2001.

/
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~ second-guess the intent of a federal

sentencing judge, unfortunately, sen-
tencing orders are not always clear,
forcing the BOP to make an interpre-
tation.” The overall impact of Setser
(and the proposed implementation by
the Sentencing Commission) may be
more delineation of the federal sen-
tencing judge’s intent in the Judgment
and Commitment Order. This delin-
eation would be helpful to the BOP,
whose practice is to try to follow (to
the extent possible) the intent of the
federal sentencing judge.” Finally,
Setser does not apply to multiple fed-
eral sentences imposed at different
times, which is directly governed by 18
U.S.C. § 3584.%

B. Place of Incarceration

The primary custodian is responsi-
ble for the custody of the defendant
until primary jurisdiction is relin-
quished. If a defendant has been arrest-
ed by state authorities and the state
never relinquished custody (by bail, dis-
missal of charges, parole, etc.), the
defendant must serve his state sentence
in state custody. Production of the
defendant via a federal writ of habeas
corpus ad prosequendum does not shift
the primary jurisdiction of custody to
federal authorities.” After the writ is sat-
isfied (i.e., federal sentence is imposed),
the U.S. Marshal must return the “bor-

rowed” defendant back to the state, the
primary custodian. Primary jurisdiction
is not affected by the order of imposi-
tion of federal and state sentence.

The jurisdiction that is the primary
custodian is responsible for the costs of
incarceration. When the federal authori-
ties are the primary custodian of the pris-
oner, the United States bears the costs of
incarceration. When the state authority is
primary custodian, the state bears the
costs of incarceration. When the state has
primary jurisdiction over a defendant, the
federal sentencing judge may not order
the delivery of the defendant for service
of sentence in a federal institution. This
order is tantamount to a transfer of cus-
tody beyond the jurisdiction of the feder-
al court.® Similarly, when the state has
primary jurisdiction, the state sentencing
judge cannot order that the state prisoner
be transported to a federal institution to
serve his state sentence.” A state court has
no authority to order how a federal sen-
tence is to be computed or served.®

There are several ways in which the
BOP may accept a prisoner in primary
state custody. First, under a contract pur-
suant to 18 US.C. § 5003, the state
authority can request transfer of the pris-
oner to the federal authorities with the
understanding that the costs of incarcer-
ation are reimbursed to the United
States. A request to transfer under a
contract is usually initiated by the cor-

rectional authority of the state with pri-
mary jurisdiction. The existence of a
contract between the state in question
and the BOP must be checked. Second,
the U.S. Attorney’s Office may sponsor
the placement of a state prisoner in the
witness protection program under 18
U.S.C. § 3521. Finally, the BOP will
accept a state defendant when the state
authorities relinquish primary jurisdic-
tion by parole, bail, dismissal, etc. The
act relinquishing primary jurisdiction
usually requires the U.S. Marshal to
assume custody pursuant to an out-
standing detainer. The Marshal then
transfers the prisoner to a federal facili-
ty designated by the BOP.

C. Impact of Sentencing

Guideline § 5G1.3

At sentencing, it is important to
determine to what extent U.S.S.G.
§ 5GL.3 applies to the defendant. In cer-
tain circumstances, § 5G1.3 permits the
court to make an adjustment or a down-
ward departure for time spent in deten-
tion that would not be awarded towards
the federal sentence by the BOP under 18
U.S.C. § 3585(b). Section 5G1.3 has been
modified several times, and thus it is cru-
cial to determine which version applies to
the defendant.*® The current version of
§ 5G1.3 permits an adjustment (non-
departure) if the time in detention is
related to the federal offense ($ 5G1.3(b)).

Interaction of State and Federal Sentences: Example Four

- January 1,2010 — state arrest and bail
M June 1,2010 — federal arrest
B June 15,2010 — state bail revoked
B September 1,2010 — federal sentence 120 months consecutive to state sentence
B November 1,2010 — state sentence 8 years

~

-

1/1/10 6/1/10 6/15/10 9/1/10 11/1/10
State Arrest Fed. Arrest State Bail Fed.Sent. State Sent.
Bail No Bail Revoked 120 Mos.CS 8 Years

Federal is primary custodian. State bail revocation is a non-event and does not shift custodial jurisdiction. Usually federal sentence
commences on imposition. State, as secondary custodian, controls consecutive or concurrent service.When federal sentence is fin-
ished, inmate is given to state, if there is any time remaining on state term. State court could order concurrent or consecutive. Here
BOP could attempt to make federal sentence consecutive (as contemplated by Setser) by requesting the state authority to accept
primary jurisdiction (primary jurisdiction may be shifted through agreement by the parties). If state agrees to assume primary juris-
diction, defendant would receive prior custody credit towards federal sentence for time in primary federal jurisdiction (from June 1,
2010, until date primary jurisdiction is shifted to the state). Federal sentence would commence on release by the state. !f the state
refuses to shift primary jurisdiction, the BOP would have to commence the federal sentence on date of imposition.

)
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If the court finds an adjustment is justi-
fied based on a discharged sentence, the
adjustment is to be via downward depar-
ture. If the federal sentencing judge
invokes § 5G1.3, it is crucial for the
Judgment and Commitment Order to
specify exactly how the court determined
the sentence. For example, if the court
applied an adjustment, a reference to
§ 5G1.3(b) and the amount of adjustment
should be noted on the Judgment and
Commitment Order. This reference
assists the BOP in resolving issues con-
cerning the court’s intent; these issues
often arise years after the court imposed
the sentence. Tt is important to note that
the BOP will apply the prior custody
credit standards of 18 U.S.C. § 3585(b) to
every federal sentence. Any reference in
the Judgment and Commitment Order to
credit for time served is unnecessary,
superfluous, and directly contrary to
United States v. Wilson.*

Notes

1. Section 3585 was part of the
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