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Thank you for inviting me to present to you today.  I wish I could have been with you in-person.  I love your area of the country.  My mother was born in Tamms, Illinois, a small town in the SD IL.  I have fond memories of visiting both of your districts as a youngster.    



RIP RBG

Presenter Notes
Presentation Notes
This is our current Supreme Court bunch. 
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Presentation Notes
Next term, we Justice Ktanji Brown Jackson, a former assistant federal defender, will replace Justice Breyer.  
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1. Sixth Amendment

2. Statutory Construction/Sentencing

3. Postconviction 

4. Tribal Law

5. 1983  and others

6. Immigration 

7. Issues to watch 

Presenter Notes
Presentation Notes
The court decided a lot of cases relevant to our federal defense community this term.  I will try my best to cover all of them.  I apologize in advance if don’t spend as much time on some in order to spend more time on others which I believe are significant to more clients.  I promise to share my powerpoint presentation as my materials after this program ends.   



Presenter Notes
Presentation Notes
Our first category is the Sixth Amendment. 



Hemphill v. New 
York, 122 S. Ct.681 
(Jan. 20, 2022)

The Supreme Court, Justice 
Sotomayor, held that The trial 
court’s admission—over 
Hemphill’s objection—of the plea 
allocution transcript of an 
unavailable witness violated 
Hemphill’s Sixth Amendment right 
to confront the witnesses against 
him.

Presenter Notes
Presentation Notes
Our first case, Hemphill v. New York, shows that the Confrontation Clause and Crawford are alive and well. The case involves the shooting of a two-year-old boy in the Bronx on Easter Sunday in 2006. Ronnell Gilliam — and a companion, possibly a man named Nicholas Morris — had engaged in a street fight earlier in the day. When Gilliam and others later returned to the scene of the fight, someone shot an unrecovered 9-millimeter, and a stray bullet killed the boy.  Witnesses identified Morris as a known associate of Gilliam, placed Morris with Gilliam during the fight, and identified Gilliam as a suspect in the shooting. Witnesses also told law enforcement the gunman wore a light blue shirt or sweater. After law enforcement searched Morris’ home, they seized ammunition or cartridges from a .357-caliber and a 9-millimeter. 

New York indicted Morris for murder and possession of a 9-millimeter. The parties agreed to a mistrial, and New York recharged Morris with possession of a .357, to which Morris pleaded guilty. New York later brought murder charges against a third man, Darrell Hemphill, after law enforcement discovered a blue sweater seized from Gilliam’s apartment that matched Hemphill’s DNA. Hemphill’s trial defense focused on Morris’ culpability for the murder and the evidence seized from Morris’ apartment. On multiple occasions, New York sought to introduce Morris’ plea allocution, in which he admitted to possession of a .357, not a 9- millimeter. Morris was unavailable to testify at trial, and his plea allocution had never been subjected to cross-examination. The trial court relied upon a 2012 a New York appellate court decision, and found that Hemphill’s counsel had “opened the door” to Morris’ plea allocution despite the confrontation clause.

But in an 8-1 opinion written by Justice Sonia Sotomayor, the Supreme Court reversed the New York courts, holding that the trial court’s admission—over Hemphill’s objection—of the plea allocution transcript of an unavailable witness violated Hemphill’s Sixth Amendment right to confront the witnesses against him.  This case is significant because it reaffirmed Crawford and spurned “door opening” as an exception to the confrontation clause.



U.S. v. Tsarnaev, 
(Mar. 4, 2022)

1. District Court did not abuse its discretion by 
declining to include specific media-content question 
in juror questionnaire

2. Court of appeals cannot use its discretionary 
supervisory powers, if any, to supplant a district 
court's broad discretion to manage voir dire by 
prescribing specific lines of questioning

3. District Court did not abuse its discretion by 
excluding certain allegedly mitigating evidence at 
capital sentencing; and

4.  section of Federal Death Penalty Act that allowed 
exclusion of mitigating evidence if its probative value 
was outweighed by risk of unfair prejudice, confusing 
the issues, or misleading the jury did not violate 8th 
Amend.

Presenter Notes
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In a 6:3 opinion by Justice Thomas, the Supreme Court reinstated the death penalty for the Boston marathon bomber.  This is an example of bad facts making bad law. The bombings were, as the 1st Cir noted, “one of the worst domestic terrorist attacks since the 9/11 atrocities.” 

On April 15, 2013, brothers Dzhokhar and Tamerlan Tsarnaev planted and detonated twon homemade pressure-cooker bombs near the finish line of the Boston Marathon, killing three and wounding hundreds. Three days after later, as investigators began to close in, the brothers fled. In the process, they murdered a Massachusetts Institute of Technology campus police officer, carjacked a graduate student, and fought a street battle with police during which Dzhokhar inadvertently ran over and killed Tamerlan. Dzhokhar eventually abandoned the vehicle and hid in a covered boat being stored in a nearby backyard. He was arrested the following day.
Dzhokhar was indicted for 30 crimes, including 17 capital offenses. To prepare for jury selection, the parties proposed a 100-question screening form, which included several questions regarding whether media coverage may have biased prospective jurors. The District Court declined to include a proposed question that asked each prospective juror to list the facts he had learned about the case from the media and other sources. According to the District Court, the question was too “unfocused” and “unguided.” Following three weeks of in-person questioning, a jury was seated. The jury found Dzhokhar guilty on all counts, and the Government sought the death penalty.
At sentencing, Dzhokhar sought mitigation based on the theory that Tamerlan had masterminded the bombing and pressured Dzhokhar to participate. In an attempt to show Tamerlan's domineering nature, Dzhokhar sought to introduce the statements of Ibragim Todashev, who had alleged during an FBI interview that, years earlier, Tamerlan had participated in a triple homicide in Waltham, Massachusetts. The Government asked the trial court to exclude any reference to the Waltham murders on the grounds that the evidence either lacked relevance or, alternatively, lacked probative value and was likely to confuse the issues. The Government also pointed out that, because FBI agents had killed Todashev in self-defense after he attacked them during the interview, there were no living witnesses to the Waltham murders. The District Court excluded the evidence, and the jury concluded that 6 of Dzhokhar's crimes warranted the death penalty.
The 1st Circuit vacated Dzhokhar's capital sentences on two grounds. First, the court held that the District Court abused its discretion during jury selection by declining to ask about the kind and degree of each prospective juror's media exposure, as required by 2d Cir precedent.  Second, the court held that the District Court abused its discretion during sentencing when it excluded evidence concerning Tamerlan's possible involvement in the Waltham murders.

The Supreme Court reversed and re-instated the death penalty. Justice Thomas explained that although defendants have a constitutional right to an impartial jury, with jurors who can return a verdict “according to the law and evidence,” that right does not require that jurors know nothing about the case. And trial judges have “broad discretion” in jury selection, Thomas emphasized, including decisions about what to ask potential jurors. There is no constitutional right to have a trial judge ask each prospective juror what she knows or has seen in the media about the case, Thomas continued, and in this case the judge was not clearly wrong when he declined to do so.

Thomas also rejected the 1st Circuit’s holding that Tsarnaev should have been allowed to introduce evidence that his brother was involved in the 2011 triple murder. The Federal Death Penalty Act, Thomas reasoned, allows trial courts to exclude information if its usefulness will be outweighed by the possibility that it will confuse or mislead the jury. In this case, the trial judge rejected Tsarnaev’s argument that providing the jury with information about the triple murder would support his argument that Tamerlan was the ringleader of the Boston Marathon bombings. The judge explained that there wasn’t enough evidence to determine whether Tamerlan actually participated or, if so, in what role. That ruling, Thomas wrote, was also not clearly wrong.

Justice Breyer, joined by Justices Kagan and Sotomayor for the most part, dissented.  They agreed with the 1st Cir that the district court should have allowed Tsarnaev to introduce evidence about his brother’s role in the 2011 murders.  They viewed such evidence as critically important to Tsarnaev’s defense, when one of the main issues at sentencing was whether Tamerlan was more responsible than his brother. 





STATUTORY 
CONSTRUCTION & 
SENTENCING

Presenter Notes
Presentation Notes
Our next category is statutory construction and sentencing.  Given that the overwhelming majority of federal criminal cases plead out and goto sentencing, I believe we can never spend too much time strategizing about how to be more effective at sentencing. 



Wooden v. 
United States, 
142 S. Ct. 1063 
(Mar. 7, 2022)

Held: Wooden's ten burglary 
offenses arising from a single 
criminal episode did not occur 
on different “occasions” and 
thus count as only one prior 
conviction for purposes of 
ACCA.

Presenter Notes
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I’m going to spend some time on Wooden because of its implications for all kinds of statutory sentencing enhancements that rely on prior convictions. going beyond ACCA.  In Wooden v. United States, the Court unanimously reversed the 6th Circuit and tossed out an armed career criminal sentencing enhancement.  William Wooden was convicted in the Eastern District of Tennessee of being a felon in possession of a firearm and ammunition.  The government asked for Wooden to be sentenced under the Armed Career Criminal Act, commonly referred to as ACCA. ACCA mandates a 15-year minimum penalty for § 922(g) offenders with at least three prior convictions for specified felonies “committed on occasions different from one another.” § 924(e)(1).  

Wooden's relevant criminal record included ten burglary convictions arising out of a single criminal episode in 1997, during which Wooden had unlawfully entered a one-building storage facility and stolen items from ten different storage units. Georgia state prosecutors indicted Wooden on ten counts of burglary—one for each storage unit—and Wooden pleaded guilty to all counts. Years later, at Wooden’s federal sentencing hearing on his § 922(g) conviction, Federal prosecutors  initially requested a 21-month sentence but later argued that Mr. Wooden was a career criminal under ACCA, saying each burglary charge counted as an occasion. 

The District Court applied ACCA's penalty enhancement in accordance with the Government's view that Wooden had commenced a new “occasion” of criminal activity each time he left one storage unit and entered another. The resulting sentence was almost sixteen years, much higher than the 10 year statutory maximum for Wooden's crime absent such an enhancement, and almost 14 years longer than his advisory guidelines. The Sixth Circuit affirmed, reasoning that ACCA's occasions clause is satisfied whenever crimes take place at different moments in time—that is, sequentially rather than simultaneously.

The issue before the Supreme Court was whether multiple criminal offenses committed in succession as part of a single crime spree occurred on different "occasions" for purposes of sentence enhancements under ACCA. The Court was unanimous in concluding that a single crime spree is a single "occasion," even if it resulted in multiple convictions, but disagreed about how to get there.

Justice Kagan, writing for the Court, said “Wooden’s night of crime is a perfect case in point. His one-after-another-after-another burglary of ten units in a single storage facility occurred on one ‘occasion,’ under a natural construction of that term and consistent with the reason it became part of ACCA.” 

She went on to say, Courts should consider “a range of circumstances” in deciding whether crimes took place on a single occasion. Among them are whether the offenses were close in time, part of an uninterrupted course of conduct and in the same place.

Kagan criticized the government's interpretation of the law because it "can make someone a career offender in the space of a minute" and  the high court has in the past interpreted the word 'occasion' "to encompass multiple, temporally discrete offenses."



Wooden v. 
United States, 
142 S. Ct. 1063 
(Mar. 7, 2022)

GVR

Christopher Williams v. United States, 
142 S. Ct. 1439 (Apr. 4, 2022) (GVR to 
the Eighth Circuit in light of 
Wooden). 

Issue: Whether sequential drug 
transactions over a short time frame 
are “committed on occasions 
different from one another” for 
purposes of the ACCA when the 
same undercover law enforcement 
officer repeatedly bought personal-
use amounts of a controlled 
substance from a suspect. 

Presenter Notes
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Not long after Wooden was decided, the Supreme Court vacated and remanded several pending cases for further consideration in light of Wooden.  At least one of those cases was from the 8th Circuit: Christopher Williams v. United States.  In that case, the issue is “Whether sequential drug transactions over a short time frame are “committed on occasions different from one another” for purposes of the Armed Career Criminal Act when the same undercover law enforcement officer repeatedly bought personal-use amounts of a controlled substance from a suspect.”  On May 13th, the Eighth Circuit sent the case back to the district court “for a new factual determination on the issue of whether Williams had three prior convictions committed on different occasions.”  I repeat,  it was remanded to the district court for a new factual determination. 

I think we will be hearing a lot more about the factual determination that is required to conclude a defendant has “three prior convictions committed on different occasions.”  Typically, the date an offense is committed is not an element of crime.  State charging instruments are often imprecise.  For example, Mr. Couture burglarized a dwelling on or about September 4, 1967 (which would be impossible b/c that’s my birthday).  

If you listen to the oral argument or read the transcript of it, I believe you will be struck by the concern that some justices have about who makes that factual determination—a judge or jury.  Why is that? 

 



Taylor v. US, 495 
U.S. 575 (1990)

Apprendi v. New 
Jersey, 530 U.S. 
466 (2000)

Shepard v. US,
544 U.S. 13 (2005)

Justice Thomas’ concurrence in part 
in Shepard v. Uinited States:

Apprendi v. New Jersey, and its 
progeny prohibit judges from 
“mak[ing] a finding that raises [a 
defendant's] sentence beyond the 
sentence that could have lawfully 
been imposed by reference to facts 
found by the jury or admitted by the 
defendant.”  Yet that is what the 
Armed Career Criminal Act, 18 U.S.C. 
§ 924(e) , permits in this case.

Presenter Notes
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Remember how we got here.  Think about Taylor, Apprendi, and Shepard.  

In the 1990 ACCA case Taylor, the Supreme Court held the sentencing court must generally adopt a formal categorical approach in applying ACCA’s enhancement provision, looking only to the fact of conviction and the statutory definition of the predicate offense, rather than to the particular underlying facts, permitting the sentencing court to go beyond the mere fact of conviction in a narrow range of cases where a jury was actually required to find all the elements of generic burglary. Taylor endorsed a formal categorical approach, in part, to promote uniformity, avoid practical difficulties and potential unfairness of a factual approach, which implicated a defendant’s sixth amendment right to jury concerns.  Imagine mini trials before a district court judge trying to determine if the defendant’s underlying conduct constituted a generic burglary.  

Then along comes Apprendi in 2000, holding that, other than fact of prior conviction, any fact that increases penalty for crime beyond prescribed statutory maximum must be submitted to jury and proved beyond reasonable doubt.  

Then we get Shepard in 2005, which held that the enquiry under ACCA to determine whether a guilty plea to burglary under a nongeneric statute necessarily admitted elements of the generic offense is limited to the terms of the charging document, to the terms of a plea agreement or transcript of colloquy between judge and defendant in which the defendant confirmed the factual basis for the plea, or to some comparable judicial record of this information—not disputed factual matters, like police reports.  That’s because the Court recognized that Apprendi is also relevant at ACCA sentencings and wanted to avoid Sixth Amendment concerns.  

Notably, in Shepard, Justice Thomas agreed that the Court should not broaden the scope of the evidence judges may consider under Taylor, because it would give rise to Sixth Amendment Constitutional error, not constitutional doubt.  What’s more, Justice Thomas recognized that both Almandarez-Torres and Taylor, which permit judicial factfinding that concerns prior convictions, have been eroded the Court’s subsequent Sixth Amendment jurisprudence.  

All this is to say we should continue to challenge the constitutionality of ACCA in nearly every case.  There are a variety of arguments to be raised here.  We have a vagueness argument.  We have an Apprendi argument. If Apprendi applies to the factual determination that the three priors occurred on occasions different from one another, then it must be included in the indictment and proven to a jury beyond a reasonable doubt, or admitted by the defendant.  Indeed, towards the end of the Wooden’s argument in the Supreme Court, Justice Thomas wondered allowed if they would soon see the same attorney again raising an Apprendi argument, to which defense counsel Allon Kedem responded, “I hope so.” 

Separately, we cam argue Mathis and Descamps prevent judges from considering any facts other than the elements of the prior offense to make the different occasions determination, which has not been addressed by the 7th Cir.  

We could spend the whole day talking about Wooden implications and strategies.  Bottom line is this: I don’t think there is a one size fits all strategy.  It depends on the procedural posture of a particular client’s case and your circuit law. For example, if your client has not been convicted, be careful about event suggesting the Occasions Clause is subject to the indictment or jury trial requirements until after your client has been convicted---if you do, the government may attempt to get a superseding indictment in order to preclude your arguments. 

If you have or have had an ACCA case, you should consider challenging application of ACCA to your client’s case. If you need help, you may want to consider contacting our hotline, sentencing resource counsel, or your local federal defender’s office to strategize on how to proceed.  



US v. Taylor, N0. 
20-1459 (Argued 
Jan. 6, 2021)

Issue: Whether 18 U.S.C. §
924(c)(3)(A)’s definition of 
“crime of violence” 
excludes attempted Hobbs 
Act robbery, in violation of 
18 U.S.C. § 1951(a).

See United States v. Ingram, 947 F.3d 1021 
(7th Cir. 2020) (attempted Hobbs Act is 
a “crime of violence”)

Presenter Notes
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If a person attempts to commit a robbery but does not succeed, is the attempt alone a “crime of violence”? That’s the question in United States v. Taylor, the latest in a string of cases asking the justices to narrow federal definitions of violent crimes. The oral argument was like a law school exam featuring hypotheticals about Mind-reading police officers and guns made of marshmallows.  But after 90 minutes of debate, none of the analogies, no matter how fanciful, seemed much help as the justices struggled to solve a statutory puzzle involving attempted robbery, threats of violence, and two federal laws with expansive language.

In 2003, Justin Eugene Taylor sold marijuana in Richmond, Virginia. He and an accomplice planned to steal money from Martin Silvester, a prospective buyer. After meeting Silvester in an alley, the accomplice pulled out a semiautomatic pistol and tried to take Silvester’s cash while Taylor waited nearby in a getaway car. Silvester resisted, and the accomplice fatally shot him. Taylor and the accomplice fled the scene, having failed to collect Silvester’s money.

Six years later, the federal government prosecuted Taylor. He was convicted of conspiracy to commit hobbs act robbery and 924(c) under a plea agreement and sentenced to 30 years in prison: 20 years for the hobbs act conspiracy, and 10 years for the 924(c). 

In 2016, the 4th Circuit granted Taylor’s request to file a second or success 2255 motion seeking to vacate his 924(c) conviction, arguing that his conspiracy to commit hobbs act robbery did not qualify as a “crime of violence” under the Supreme Court’s decision in Johnson, holding ACCA’s similarly worded residual clause is unconstitutionally vague.  While his motion was pending, the 4th Cir and later US Supreme Court held that 924(c)’s residual clause was unconstitutionally vague.  Nonetheless, the district court denied relief, holding that conspiracy to commit hobbs act robbery was still a crime of violence under 924(c)’s elements clause.  The 4th Cir reversed, holding that the offense of attempted Hobbs Act robbery does not qualify as a “crime of violence” under Section
924(c)(3)(A). 

The case involves the interaction of two federal criminal statutes. The first is the Hobbs Act, a 1946 law that makes it a federal crime to commit robbery (or attempt to do so) in a way that affects interstate commerce. The Hobbs Act defines robbery as unlawfully taking another person’s property “by means of actual or threatened force.”

The second statute is 18 U.S.C. § 924(c), which makes it a federal crime to use a gun in connection with any “crime of violence” that can be prosecuted in federal court. Section 924(c) purports to define “crime of violence” in two ways. Under the so-called “elements clause,” a crime of violence is any felony that “has as an element the use, attempted use, or threatened use of physical force against the person or property of another.” Under the so-called “residual clause,” a crime of violence can also include any felony that, “by its nature,” entails “a substantial risk” of physical force. In 2019, in US v Davis, the Supreme Court found the residual clause to be unconstitutionally vague. As a result, only the first definition of “crime of violence” — the elements clause — remains in effect.

Taylor is contesting his conviction under Section 924(c), which accounts for one-third of his 30-year sentence. The government defends the conviction by arguing that Taylor used a gun in connection with an attempted robbery under the Hobbs Act. The parties do not dispute that Taylor used a gun. Nor do they dispute that Taylor committed attempted robbery under the Hobbs Act. They very much dispute, however, whether attempted robbery under the Hobbs Act meets Section 924(c)’s definition of “crime of violence.” The district court sided with the government, but 4th Cir sided with Taylor, creating a split with 3 other circuits, including the 7th Cir case of Ingram. 

At the Supreme Court, both sides agree that a completed Hobbs Act robbery counts as a crime of violence under Section 924(c). After all, to commit robbery under the Hobbs Act, a person must either use “actual” physical force or threaten the use of force.

But Taylor did not commit a robbery under the Hobbs Act. He and his accomplice fled the scene before taking Silvester’s money, so they never completed the robbery itself. Rather, the only possible basis for a violation of Section 924(c) is Taylor’s commission of an attempted robbery under the Hobbs Act. In the end, the case may turn on a question that seems more philosophical than legal: Is it possible for a would-be criminal to attempt to threaten physical force but stop short of making any actual threat?  One interesting thing to note about the OA is that Justice Thomas expressed skepticism about the categorical approach and wanted to focus on Taylor’s conduct.  

Hobbs Act robbery is a
crime of violence under 18 U.S.C. 924(c)(3)(A). See
Walker, 990 F.3d at 329 (3d Cir.); Dominguez, 954 F.3d
at 1255 (9th Cir.); Ingram, 947 F.3d at 1026 (7th Cir.);
St. Hubert, 909 F.3d at 351-353 (11th Cir.); see also
United States v. Smith, 957 F.3d 590, 596 (5th Cir.) (determining that an attempt to commit a “crime of violence” is itself a “crime of violence”), cert. denied, 141
S. Ct. 828 (2020). 



Concepcion v. US, 
No. 20-1650 (Arg. 
Jan. 19, 2022)

Issue: whether, when deciding 
if it should “impose a reduced 
sentence” on an individual 
under Section 404(b) of the 
First Step Act of 2018, a district 
court must or may consider 
intervening legal and factual 
developments.

See U.S. v. Shaw 957 F.3d 734, 741-42  (7th Cir. 
2020);  U.S. v. Harris, 960 F.3d 1103, 1106 (8th 
Cir. 2020).
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Four years ago, Congress passed the First Step Act, a bipartisan criminal-justice law that aimed to reduce overly severe sentences. Last year, the Supreme Court trimmed the scope of that law, unanimously ruling that one of its reforms does not apply to certain low-level crack-cocaine offenders. In Concepcion v. US, the justices confront another case that will determine how the lower courts should handle many of the requests for sentence reductions that the First Step Act authorized.  

Petitioner Carlos Concepcion pleaded guilty to possession with intent to distribute at least 5 grams of crack cocaine in 2008. He was sentenced in 2009 as a career offender to nineteen years’ imprisonment (228 months), about one year before the Fair Sentencing Act of 2010 (FSA) substantially increased the quantity of crack cocaine required to trigger a mandatory minimum sentence. In 2019, Concepcion sought relief under § 404(b) of the First Step Act of 2018, which made the 2010 FSA reforms retroactive. He argued, and the government agreed, he was eligible for a sentence reduction under the 2010 FSA because it reduced his statutory maximum from life to 30 years, and reduced his career-offender Guideline range from 262-327 months to 188-235 months. Concepcion also argued that he was no longer a career offender based on intervening changes in the law and facts, and that his accurate Guideline range was 57-71 months. Further, he asked the court to consider other sentencing factors, such as his postsentence rehabilitation. The district court denied relief, reasoning that district courts may not consider intervening legal developments in First Step Act resentencings. On appeal, Concepcion argued the district court erred by refusing to consider present-day law and facts in resentencing him. A divided First Circuit panel affirmed, relying on the reasoning of certain other circuits that the First Step Act “authorizes the district court to consider the state of the law at the time the defendant committed the offense, and change only one variable:” the new statutory minimum and maximum sentence. 

This case potentially impacts thousands of individuals who are eligible for resentencings.  The Court took this case because circuit courts disagree sharply over what, if any, additional information district courts may or must consider when conducting resentencing proceedings beyond the applicable statutory penalties effected by the Fair Sentencing Act of 2010. Four circuits (3rd, 4th, 10th, DC) require a district court to consider intervening case law, updated sentencing Guidelines, or intervening factual developments when resentencing.  Five circuits allow (1st, 2nd, 6th, 7th, 8th) district courts to ignore those issues. The 7th Cir case US v. Shaw 957 F.3d 734, 741-42  (7th Cir. 2020), permits, but does not require, courts to look at sentencing factors “anew”.  Similarly, the 8th Cir case United States v. Harris, 960 F.3d 1103, 1106 (8th Cir. 2020) holds First Step Act sentencing may include consideration of the defendant’s advisory range under the current guidelines.”

 And three circuits bar consideration of intervening law or updated Guidelines entirely.  Those are the 5th, 9th, and 11th. The Court will now decide what facts and law a district court may consider in a resentencing under § 404(b) of the First Step Act. 




Ruan v. U.S., No. 
201410 (Arg. Mar. 1, 
2022)

Isssue: Whether a physician alleged 
to have prescribed controlled 
substances outside the usual course 
of professional practice may be 
convicted of unlawful distribution 
under 21 U.S.C. § 841(a)(1) without 
regard to whether, in good faith, he 
“reasonably believed” or 
“subjectively intended” that his 
prescriptions fall within that course 
of professional practice.

Presenter Notes
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In the midst of a national opioid crisis that claimed more than 100,000 lives in this country over the past year, the Supreme Court heard argument in March in Ruan v. US, [whren] a case about the relevance of doctors’ subjective intentions in criminal prosecutions for unlawful distribution of controlled substances. Ruan v. United States is a challenge to jury instructions in two prosecutions of doctors accused of operating opioids “pill mills,” and otherwise prescribing outside the bounds of ordinary medical practice. While on the surface Ruan may appear to be an ordinary “pill mill” case, the decision could have a much broader impact on the practice of medicine as well as doctrines of criminal intent.

The Controlled Substances Act makes it unlawful for “any person knowingly or intentionally … to manufacture, distribute, or dispense” a controlled substance, “[e]xcept as authorized by this subchapter.” One of those exceptions is for physicians who operate under the statute’s registration scheme; registered doctors may prescribe controlled substances in accordance with rules promulgated by the attorney general. The rule at issue in this case allows doctors to dispense a controlled substance that is “issued for a legitimate medical purpose by an individual practitioner acting in the usual course of his professional practice.” The question is whether a doctor’s subjective intent — namely, whether she prescribed in good faith — is relevant to applying that standard. 

Two doctors who were convicted of violating the CSA, one in Alabama, another in Arizona and Wyoming, say subjective intent is critical. Both doctors vigorously contest the allegations, saying they “at all times” believed in good faith they were prescribing for legitimate medical purposes. The doctors emphasize that there is a difference between criminal activity and malpractice, and the critical difference, they contest, is the presence of culpable intent. Their appeals center on challenges to their jury instructions, which they argue did not properly emphasize this good-faith component. 

The United States, in contrast, argues for an objective standard, on the ground that the act “does not permit a physician to simply decide for himself that any manner or volume of drug distribution is ‘medicine.’”
The outcome of Ruan will almost certainly have an effect on physician behavior and the approach of federal prosecutors to similar questions in the future.




Postconviction



Brown v. 
Davenport, 142 S. 
Ct. 1510 (Apr. 21, 
2022)

Held: When a state court has ruled 
on the merits of a state prisoner’s 
claim, a federal court cannot grant 
habeas relief without applying 
both the test the Supreme Court 
outlined in Brecht v. 
Abrahamson and the one Congress 
prescribed in the Antiterrorism and 
Effective Death Penalty Act of 
1996. 

Presenter Notes
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This case involves the interplay between AEDPA and the harmless error standard applicable to constitutional violations. 

On direct appeal, both state and federal courts apply the defendant-friendly Chapman harmless error test to constitutional errors. Under Chapman, the state must carry the burden of showing that a constitutional error is harmless beyond a reasonable doubt.  In contrast, a federal habeas court must assess the prejudicial impact of non-structural constitutional error during a state-criminal trial under the actual prejudice standard from Brecht v. Abrahamson.  Under Brecht, the test for determining whether a constitutional error was harmless on habeas review is whether the defendant suffered “actual prejudice”). The Brecht standard is more stringent than the Chapman standard.  After Brecht was decided, Congress passed the Antiterrorism and Effective Death Penalty Act (AEDPA), which prohibits relief on a claim that was adjudicated on the merits by a state court unless the adjudication “resulted in a decision that was contrary to, or involved an unreasonable application of, clearly established federal law.” 28 U.S.C. § 2254(d)(1).

Mr. Davenport was tried before a Michigan jury on a charge of “open murder.” During the trial, he was visibly shackled with a waist chain, a wrist shackle on his left hand, and ankle shackles—though the trial court made no on-the-record finding to justify the shackling. After Mr. Davenport was convicted, an intermediate state appellate court remanded his case back to the trial court for an evidentiary hearing on the shackling claim. Although five jurors testified that they saw the restraints, and two more heard comments about the restraints, the trial court concluded there was no error. The Michigan Supreme Court affirmed, holding the unconstitutional shackling was harmless error.

Mr. Davenport’s federal habeas petition was denied in the district court. But the Sixth Circuit reversed and issued a conditional writ after finding that a due process violation arising from visible shackling at trial was actually prejudicial, applying the harmless error standard from Brecht. In granting relief, the Sixth Circuit held that “both Brecht and AEDPA must be satisfied,” and that a federal habeas court may find both standards satisfied by applying the more stringent Brecht standard.

The Supreme Court reversed the Sixth Circuit.  Justice Gorsuch, writing for a six justice majority, held when a state court has ruled on the merits of a state prisoner’s claim, a federal court cannot grant habeas relief without applying both the test the Supreme Court outlined in Brecht v. Abrahamson and the one Congress prescribed in the Antiterrorism and Effective Death Penalty Act of 1996; the U.S. Court of Appeals for the 6th Circuit erred in granting habeas relief to Ervine Davenport based solely on its assessment that he could satisfy the Brecht standard. Finally, the Court held the 6th Circuit erred in granting habeas relief to Ervine Davenport based solely on its assessment that he could satisfy the Brecht standard.

Justice Kagan, joined by Justices Breyer and Kagan, dissented.  It’s not clear what the practical effect of the majority’s holding means.  That’s because if a petitioner can show actual prejudice under Brecht, they will often have persuasive arguments that the state court’s Chapman harmless error analysis was unreasonable under AEDPA.  Still, the decision in Davenport maybe the court planting the seeds for narrowing habeas relief further. 





Shinn v. Ramirez, 
No. 20-1009 
(May 23, 2022)

Held:  Under 28 U.S.C. §
2254(e)(2), a federal habeas 
court may not conduct an 
evidentiary hearing or 
otherwise consider evidence 
beyond the state court record 
based on the ineffective 
assistance of state 
postconviction counsel.

Presenter Notes
Presentation Notes
Last Monday, in Shinn v. Martinez, a conservative majority hollowed out precedent on ineffective assistance of counsel claims. A divided Supreme Court held a federal habeas court may not conduct an evidentiary hearing or otherwise consider evidence beyond the state-court record based on the ineffective assistance of state postconviction counsel.  Thomas, J., delivered the opinion of the Court, in which Roberts, C.J., and Alito, Gorsuch, Kavanagh, and Barrett, JJ., joined. Sotomayor, J., filed a dissenting opinion, in which Breyer and Kagan, JJ., joined.

Respondents David Martinez Ramirez and Berry Lee Jones committed murders in separate cases that put them on Arizona’s death row in 1989 and 1994, respectively. A district court denied Ramirez’s federal habeas petition in 2010, and Jones was denied relief in 2008. While their appeals were pending in the Ninth Circuit, the Supreme Court decided Martinez v. Ryan, 566 U.S. 1 (2012), which created a new equitable exception to its procedural default doctrine, allowing a prisoner to excuse the default of a substantial trial counsel ineffectiveness claim upon a showing that state post-conviction counsel was ineffective in failing to present that claim. After Martinez, the Ninth Circuit gave Ramirez and Jones the opportunity to seek reconsideration of ineffective-assistance of counsel claims previously dismissed as procedurally defaulted. On remand, Ramirez asked for an evidentiary hearing on whether his post-conviction counsel was ineffective under Martinez, but the district court bypassed the Martinez inquiry without an evidentiary hearing and concluded the claim was procedurally barred because trial post-conviction counsel was not ineffective. The Ninth Circuit held that the district court applied an incorrect standard, concluded that Ramirez has satisfied Martinez to excuse his procedural default, and was entitled to further factual development to litigate his trial counsel’s ineffectiveness. On remand in Jones’s case, the district court granted conditional habeas relief after holding an evidentiary hearing and considering evidence not developed in state court. The Ninth Circuit affirmed.

Reversing the Ninth Circuit, Justice Thomas framed the issue this way:

The question presented is whether the equitable rule announced in Martinez permits a federal court to dispense with §2254(e)(2)’s narrow limits because a prisoner’s state postconviction counsel negligently failed to develop thestate-court record. We conclude that it does not.

Justice Sotomayor’s dissent, joined by Justices Breyer and Kagan, begins:

The Sixth Amendment guarantees criminal defendants the right to the effective assistance of counsel at trial. This Court has recognized that right as “a bedrock principle” that constitutes the very “foundation for our adversary system” of criminal justice. Martinez v. Ryan, 566 U. S. 1, 12 (2012). Today, however, the Court hamstrings the federal courts’ authority to safeguard that right. The Court’s decision will leave many people who were convicted in violation of the Sixth Amendment to face incarceration or even execution without any meaningful chance to vindicate their right to counsel.



Kemp v. U.S., No. 
21-5726 (Arg. Apr. 
19, 2022) Issue: Whether Federal Rule of Civil 

Procedure 60(b)(1) authorizes 
relief based on a district court’s 
error of law.

Presenter Notes
Presentation Notes
Petitioner Dexter Kemp and several codefendants were charged and convicted of drug and firearms offenses in the Southern District of Florida. The Eleventh Circuit affirmed their convictions on November 15, 2013. Although Kemp did not seek further review, two codefendants sought rehearing, which were denied on May 22, 2014. On April 29, 2015, Kemp filed a pro se § 2255 motion to vacate in the district court. On September 30, 2016, the district court dismissed his motion as untimely based on its erroneous determination that Kemp’s judgment of conviction became final on February 13, 2014, 90 days after his direct appeal was affirmed. Since Kemp’s § 2255 motion was filed more than one year later, the district court concluded it was beyond the statute of limitations. In June 2018, Kemp moved in the district court to reopen his proceedings under Fed. R. Civ. P. Rule 60(b), arguing that his petition was timely under Sup. Ct. Rule 13.3. Ordinarily a party must petition the Supreme Court for certiorari within 90 days of entry of the relevant judgment, but under Rule 13.3, if any party files a petition for rehearing in the lower court, the 90 days runs from the date of denial of rehearing. The district court denied the Rule 60(b) motion as itself untimely, finding that Kemp’s motion fell under Rule 60(b)(1) because it alleged the court made a “mistake,” and that such motions must be filed within one year, which Kemp’s was not. After granting Kemp a certificate of appealability, the Eleventh Circuit affirmed. The Court will now decide if Rule 60(b)(1) authorizes relief based on a district court’s error of law, which must be filed within one year, or whether an error of law is authorized under Rule 60(b)(6), which requires a motion to be filed within a reasonable time. 




Shoop v. 
Twyford, No. 21-
511 (Arg. Apr. 26, 
2022)

Issue(s): (1) Whether federal courts may 
use the All Writs Act to order the 
transportation of state prisoners for 
reasons not enumerated in 28 U.S.C. §
2241(c); and (2) whether, before a court 
grants an order allowing a habeas 
petitioner to develop new evidence, it 
must determine whether the evidence 
could aid the petitioner in proving his 
entitlement to habeas relief, and whether 
the evidence may permissibly be 
considered by a habeas court.



Nance v. Ward, 
No. 21-439 (Arg. 
Apr. 20, 2022)

Issues: (1) Whether an inmate’s as-
applied method-of-execution 
challenge must be raised in a habeas 
petition instead of through a 42 
U.S.C. § 1983 action if the inmate 
pleads an alternative method of 
execution not currently authorized by 
state law; and (2) whether, if such a 
challenge must be raised in habeas, it 
constitutes a successive petition 
when the challenge would not have 
been ripe at the time of the inmate’s 
first habeas petition. 



Tribal Law



Denezpi v. U.S., 
No. 20-7622 (Arg. 
Feb. 22, 2022)

Issue: whether the Court of Indian 
Offenses of Ute Mountain Ute 
Agency is a federal agency such 
that Merle Denezpi’s conviction in 
that court barred his subsequent 
prosecution in a United States 
district court for a crime arising out 
of the same incident.

Presenter Notes
Presentation Notes
In Denezpi v. United States, the Supreme Court is considering a double jeopoardy claim with implications for tribal sovereignty.  More precisely, the issue is whether a previous action in the Court of Indian Offenses of the Ute Mountain Ute Agency for criminal acts committed on the Ute Mountain Ute Reservation prevents the United States from bringing criminal charges against a defendant in federal court for the same act. 

Merle Denezpi, a citizen of the Navajo Nation, is accused of a July 2017 sexual offense against V.Y., also a Navajo Nation citizen, on the Ute Mountain Ute Indian Reservation, which is located in Colorado, New Mexico, and Utah. He was arrested and charged by a federal law enforcement officer with violations of the Ute Mountain Ute Tribal Code and the U.S. Code of Federal Regulations. In December 2017, Denezpi entered an Alford plea to a single count of assault and battery, a criminal offense under the tribal code, before the Court of Indian Offenses. Under an Alford plea, Denezpi did not concede his guilt, but acknowledged that the evidence against him would likely result in a guilty verdict at trial.

Denezpi was sentenced to 140 days by the Court of Indian Offenses pursuant to that plea, time he had already served in custody. Six months later, Denezpi was indicted by a federal grand jury for the federal offense of aggravated sexual abuse under 18 U.S.C. § 1153(a)(1) and (2) in connection with the same incident he previously pleaded guilty to in the Court of Indian Offenses. Denezpi’s motion to dismiss the indictment on double jeopardy grounds was denied. He was tried and convicted by a jury in federal district court and sentenced to 360 months in prison, followed by 10 years of supervised release. Denezpi appealed the federal conviction, again asserting that the federal court prosecution violated his double jeopardy rights. The 9th Cir ruled against Denezpi. 

The outcome of the case will depend on what sovereign – tribal or federal – is the source of authority for Denezpi’s initial prosecution in the Court of Indian Offenses. 



Oklahoma v. 
Castro-Heurta, 
No. 21-429 (Arg. 
Apr. 27, 2022) 

Issue: whether a state has 
authority to prosecute non-
Indians who commit crimes 
against Indians in Indian 
country.

Presenter Notes
Presentation Notes
In a sequel to McGirt, the justices will again review the scope of state prosecutorial power in Indian County in Oklahoma v. Castro-Heurta. This case involves a sad story about child neglect and white-hot political rhetoric because the crime occurred on the reservation of the Cherokee Nation of Oklahoma and the victim (but, crucially, not the defendant) is a citizen of the Eastern Band of Cherokee Indians. 

It is a sequel of sorts to the court’s 2020 decision in McGirt v. Oklahoma, the most monumental federal Indian law decision of the new century. The legal issue is whether states possess criminal jurisdiction over crimes committed by non-Indians against Indians within Indian reservations concurrent with the federal government’s power. If Oklahoma wins, the consequences on Indian country criminal jurisdiction throughout the nation will be extraordinary. If Victor Manuel Castro-Huerta wins, his conviction in Oklahoma state court for neglecting his five-year-old stepdaughter will be overturned (though he has already pleaded guilty to a federal indictment for the same crime) — and the Indian country criminal jurisdictional regime will remain in place.



1983 and 
miscellaneous 



Ramirez v. Collier, 
142 S. Ct. 1264 
(Mar. 24, 2022)

Held:  Petitioner John Ramirez is 
likely to succeed on his claims 
under the Religious Land Use and 
Institutionalized Persons Act 
because Texas’ restrictions on 
religious touch and audible prayer 
in the execution chamber burden 
religious exercise and are not the 
least restrictive means of 
furthering the state’s compelling 
interests.

Presenter Notes
Presentation Notes
A Texas jury sentenced John Ramirez  death for a murder in 2004.  fter he brutally murdered Pablo Castro in 2004. On February 2021, Texas set Ramirez’s execution for September 2021. Ramirez then filed a prison grievance requesting that the State allow his long-time pastor to be present in the execution chamber, which Texas initially denied. Texas later changed course and amended its execution protocol to allow a prisoner's spiritual advisor to enter the execution chamber. In June 2021, Ramirez filed another prison grievance asking that his pastor be permitted to “lay hands” on him and “pray over” him during his execution, acts Ramirez's grievance explains are part of his faith. Texas denied Ramirez's request in early July of 2021, stating that spiritual advisors are not allowed to touch an inmate in the execution chamber. Texas pointed to no provision of its execution protocol requiring this result, and the State had a history of allowing prison chaplains to engage in such activities during executions. Ramirez appealed within the prison system.  With less than a month until his execution date, and no ruling on his prison grievance, Ramirez filed suit in Federal District Court on August 10, 2021. Ramirez alleged that the refusal of prison officials to allow his pastor to lay hands on him in the execution chamber violated his rights under the Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA) and the First Amendment. Ramirez sought preliminary and permanent injunctive relief barring state officials from executing him unless they granted the requested religious accommodation. 
 
On August 16, 2021, Ramirez's attorney inquired whether Ramirez's pastor would be allowed to pray audibly with him during the execution. After prison officials said no, Ramirez filed an amended complaint seeking an injunction that would allow his pastor to lay hands on him and pray with him during the execution. Ramirez also sought a stay of execution while the District Court considered his claims. The District Court denied the request, as did the Fifth Circuit. The Supreme Court then stayed Ramirez's execution, granted certiorari, and heard argument on an expedited basis.  

The Supreme Court reversed.  In an 8:1 opinion written by Chief Justice Roberts, the court held that Ramirez is likely to succeed on his RLUIPA claims because Texas's restrictions on religious touch and audible prayer in the execution chamber burden religious exercise and are not the least restrictive means of furthering the State's compelling interests.

Justice Sotomayor filed a separate concurrence to underscore the interaction between prison officials’ obligations to provide clear rules governing the presence of prison advisors at execution and the exhaustion requirements of the prison litigation reform act. 

Justice Kavanaugh also concurred separately, emphasizing the Courts recent history of dealing with religious advisors in the execution chamber as a question of religious equality, e.g., some states would allow Christian prison chaplains in the chamber, but not other denominations. 

Justice Thomas dissented.



FBI v. Fazaga,142 
S. Ct. 1051 (Mar. 
4, 2022) 

Held: Section 1806 of Foreign 
Intelligence Surveillance Act 
establishing procedures to 
determine lawfulness and 
admissibility of electronic 
surveillance conducted under FISA 
does not displace the state secrets 
privilege.

Presenter Notes
Presentation Notes
In FBI v Fazaga, Muslim individuals, who alleged that the Federal Bureau of Investigation (FBI) illegally surveilled them because of their religion, filed a class action against the United States, the FBI, and two FBI officials in their official capacities, asserting that the government's unlawful information-gathering operation violated their rights under the First Amendment's Establishment and Free Exercise Clauses, the Fourth Amendment, the equal protection component of the Fifth Amendment's Due Process Clause, the Religious Freedom Restoration Act (RFRA), the Federal Tort Claims Act (FTCA), the Foreign Intelligence Surveillance Act (FISA), and California law. The United States District Court for the Central District of California, dismissed, pursuant to the state secrets privilege, all claims except the FISA claim and, dismissed the FISA claim against the government but denied the agents qualified immunity on that claim. The parties appealed. On the denial of rehearing en banc, the 9th Circuit affirmed in part, reversed in part, and remanded. 

The Supreme Court reversed.  Justice Alito wrote the opinion for a unanimous court, which held the FISA provision establishing procedures to determine lawfulness and admissibility of electronic surveillance conducted under FISA does not displace the state secrets privilege.



US v. Zubaydah, 
142 S. Ct. 959 
(Mar. 3, 2022)

Held: The Ninth Circuit’s judgment 
that the district court erred in 
dismissing Zubaydah’s discovery 
request on the basis of the state 
secrets privilege is reversed, and 
the case is remanded with 
instructions to dismiss Zubaydah’s
current discovery application.

Presenter Notes
Presentation Notes
In this case, a 7:2 majority allows the government to withhold information on torture at CIA black sites.  Justice Breyer wrote the opinion for the court.  

Abuaydah–currently a detainee at Guantanamo bay—is a foreign national who had been interrogated by contractors for Central Intelligence Agency (CIA) following terrorist attacks of September 11, 2001. His attorney filed an ex parte application for subpoenas  pursuant to 28 U.S.C. § 1782, which permits district courts to order production of testimony or documents “for use in a proceeding in a foreign ... tribunal.” Zubaydah asked for permission to serve two former CIA contractors with subpoenas requesting deposition testimony and for documents, for use in ongoing criminal investigation in Poland about torture to which detainee had allegedly been subjected during interrogation and which allegedly had occurred in Poland. 
After application was granted, United States intervened and filed motion to quash based on state secrets privilege. The United States District Court for the Eastern District of Washington quashed subpoenas. Applicants appealed. The United States Court of Appeals for the Ninth  affirmed in part, reversed in part, and remanded to permit limited discovery about the existence of a CIA detention facility in Poland, the conditions of confinement and interrogation at that facility, and Zubaydah's treatment at that location.

The Supreme Court reversed the Ninth.  The Court held the Government established reasonable danger of harm to national security from confirmation of Poland as location for CIA's interrogation site.  It also held that the state secrets privilege was applicable, in light of detainee's suggestion that his need for information about interrogation site's location was not great.

In a 30 page dissent that was joined by Justice Sotomayor, Justice Gorsuch did not pull any punches.  He described the torture of Zubaydah in detail and lamented recent trends toward “overclassification” of government documents.  Further, Gorsuch noted that the point of the case concerned disclosure of information about Zubaydah’s treatment while he was detained at a black site in Poland between 2002-03.  No one, in his view, contended that such information was a state secret. 



Thompson v. 
Clark,  142 S. Ct. 
1332 (Apr. 4, 
2022) 

Held: To demonstrate a favorable 
termination of a criminal 
prosecution for purposes of the 
Fourth Amendment claim under 
§1983 for malicious prosecution, a 
plaintiff need not show that the 
criminal prosecution ended with 
some affirmative indication of 
innocence. A plaintiff need only 
show that his prosecution ended 
without a conviction.

Presenter Notes
Presentation Notes
n January 2014, petitioner Larry Thompson was living with his fiancée (now wife) and their newborn baby in an apartment in Brooklyn, New York.  Thompson's sister-in-law, who apparently suffered from a mental illness, called 911 to report that Thompson was sexually abusing the baby. When Emergency Medical Technicians arrived, Thompson denied that anyone had called 911. When the EMTs returned with four police officers, Thompson told them that they could not enter without a warrant. The police nonetheless entered and handcuffed Thompson. EMTs took the baby to the hospital where medical professionals examined her and found no signs of abuse. Meanwhile, Thompson was arrested and charged with obstructing governmental administration and resisting arrest. He was detained for two days before being released. The charges against Thompson were dismissed before trial without any explanation by the prosecutor or judge. 

After the dismissal, Thompson filed suit in the EDNY under 42 U.S.C. § 1983, alleging several constitutional violations, including a Fourth Amendment claim for malicious prosecution. To maintain that Fourth Amendment claim under § 1983, a plaintiff such as Thompson must demonstrate, among other things, that he obtained a favorable termination of the underlying criminal prosecution. To meet that requirement, Second Circuit precedent required Thompson to show that his criminal prosecution ended not merely without a conviction, but also with some affirmative indication of his innocence. The District Court, bound by 2d Cir precedent, held that Thompson's criminal case had not ended in a way that affirmatively indicated his innocence because Thompson could not offer any substantial evidence to explain why his case was dismissed. The Second Circuit affirmed. 

Writing for a 6:3 majority, Justice Kavanaugh reversed the 2d Cir.  The court held that to demonstrate a favorable termination of a criminal prosecution for purposes of the Fourth Amendment claim under § 1983 for malicious prosecution, a plaintiff need not show that the criminal prosecution ended with some affirmative indication of innocence. A plaintiff need only show that his prosecution ended without a conviction.  Thompson has satisfied that requirement here.



Rivas-Villegas v. 
Cortesluna, 142 S. 
Ct. 4 (Oct. 18, 
2021) (per 
curiam)

Held: Officer Rivas-Villegas is 
entitled to qualified immunity in 
this excessive force action brought 
under 42 U.S.C. § 1983; the U.S. 
Court of Appeals for the 9th 
Circuit’s holding that circuit 
precedent “put him on notice that 
his conduct constituted excessive 
force” is reversed.



City of 
Tahlequah, 
Oklahoma v. 
Bond, 142 S. Ct. 9 
(Oct. 18, 2021) 
(per curiam)

Officers Girdner and Vick are 
entitled to qualified immunity in 
this excessive force action brought 
under 42 U.S.C. § 1983; the U.S. 
Court of Appeals for the 10th 
Circuit’s contrary holding is not 
based on a single precedent 
finding a Fourth Amendment 
violation under similar 
circumstances



Vega v. Tekoh, 
No. 21-499 (Apr. 
20, 2022)

Issue: whether a plaintiff may state 
a claim for relief against a law 
enforcement officer under 42 
U.S.C. § 1983 based simply on an 
officer’s failure to provide the 
warnings prescribed in Miranda v. 
Arizona.



IMMIGRATION



We have a duty

Trial counsel’s failure to correctly advise her client 
about immigration consequences of a criminal 
conviction may be considered ineffective assistance of 
counsel under the Sixth Amendment.  See Padilla v. 
Kentucky, 559 U.S. 356 (2010)

Presenter Notes
Presentation Notes
Why are we talking about immigration cases?  Because every circuit in this country sees immigration cases in the criminal docket, such as illegal entry and re-entry.  We also have a duty to correctly advise our clients about the immigration consequences of a criminal conviction, even if we do not have to be experts in the field of immigration law.  



Patel v. Garland, 
No. 20-979 (May 
16, 2022)

Held: Federal courts lack 
jurisdiction to review facts 
found as part of any judgment 
relating to the granting of 
discretionary relief in 
immigration proceedings 
enumerated under 8 U.S.C. §
1252(a)(2). 

Presenter Notes
Presentation Notes
In Patel v. Garland, a divided court curtailed judicial review of factual questions in immigration proceedings. 

The ruling in Patel was 5-4, with Justice Barrett writing for the majority, and Justice Gorsuch writing a dissent, joined by the Court’s three democratic appointees. 

 The case involved a couple from India — a husband and wife named Patel  — who entered the United States without authorization in the 1990s. They lived in the US for 30 years and have three kids, one of which is a US citizen and the other two are lawful permanent residents.  The Patels applied for “adjustment of status,” a form of discretionary relief that protects people from deportation and makes them lawful permanent residents. Immigration officials denied their request after finding that Patel intentionally misrepresented his citizenship on an application for a Georgia driver’s license.  But that determination was an error, which was based in part on the ALJ’s mistake of fact that non-citizens like Patel were unable to obtain driver’s licenses in Ga. 

Patel, who claims that he mistakenly checked the wrong box on the application, tried to appeal the denial in federal court.  Even though the government supported review, the 11th Cir en banc said federal courts lacked power to correct factual errors by immigration officials in discretionary proceedings. The Supreme Court affirmed, holding the immigration statute prevents federal courts from reviewing factual findings that are connected to the executive branch’s judgments about granting discretionary immigration relief.

“Federal courts have a very limited role to play in this process,” Barrett wrote. “With an exception for legal and constitutional questions, Congress has barred judicial review of the Attorney General’s decisions denying discretionary relief from removal.”

Gorusch wrote a dissent joined by Justices Steven Breyer, Sonia Sotomayor, and Elena Kagan. He argued that the court’s decision removes an important judicial safeguard for noncitizens in deportation proceedings. “Today, the Court holds that a federal bureaucracy can make an obvious factual error, one that will result in an individual’s removal from this country, and nothing can be done about it. ”



Johnson v. 
Artega-Martinez,  
No. 20-322 
(Argued Jan. 11, 
2022)

Issue:. Whether an alien who is 
detained under 8 U.S.C. § 1231 
is entitled by statute, after six 
months of detention, to a bond 
hearing at which the government 
must prove to an immigration 
judge that the alien is a flight risk 
or a danger to the community; 
and (2) whether, under 8 U.S.C. §
1252(f)(1), the courts below had 
jurisdiction to grant classwide
injunctive relief.

Presenter Notes
Presentation Notes
The next two cases I want to talk about were both argued on the same day in January 2022.  They  involve challenges to lengthy immigration detention of noncitizens who claim they are entitled to a bond hearing before an immigration judge.  In both cases, the noncitizens are subject to deportation orders but are seeking “withholding of removal,” a form of humanitarian protection that would bar the government from removing them to a country where they would face persecution or torture. The adjudication of these claims can take months or even years. A bond hearing would offer these noncitizens an opportunity to seek supervised release upon payment of a bond, determined by an impartial immigration judge, pending resolution of their claims for withholding of removal.
At issue in the first case, Johnson v. Arteaga-Martinez, is whether the post-removal order statute, 8 U.S.C. § 1231, authorizes detention beyond six months of a noncitizen with a reinstated order of removal who is seeking withholding of removal. If so, the question is whether a bond hearing before an immigration judge is required.



Garland v. 
Gonzalez, No. 
20-322 (Argued 
Jan. 11, 2022)

Issue:. Whether an alien who is 
detained under 8 U.S.C. § 1231 
is entitled by statute, after six 
months of detention, to a bond 
hearing at which the government 
must prove to an immigration 
judge that the alien is a flight risk 
or a danger to the community; 
and (2) whether, under 8 U.S.C. §
1252(f)(1), the courts below had 
jurisdiction to grant classwide
injunctive relief.

Presenter Notes
Presentation Notes

the second case, Garland v. Gonzalez, consists of two consolidated class actions. It raises the question of whether the post-removal order statute, properly interpreted, requires bond hearings before immigration judges for noncitizens in prolonged detention, and who are seeking withholding of removal. It raises an additional question of whether a provision of the Immigration and Nationality Act, 8 U.S.C. § 1252(f)(1), bars injunctive relief ordering the government to provide bond hearings to an entire class of noncitizens.

Of particular interest in the Garland case, Justice Gorsuch expressed concern for the incursion on physical liberty that the detainees face, noting that the Constitution generally requires “a judicial official to make that physical liberty determination.” He questioned whether immigration judges, who are employees of the Department of Justice, satisfied that standard.



Heartland Alliance's National Immigrant Justice Center 
(NIJC)

defenders @ heartlandalliance.org

or

312-660-1610 

Presenter Notes
Presentation Notes
The Defender Services Office has established a partnership with Heartland Alliance's National Immigrant Justice Center (NIJC) to provide training and resources to CJA practitioners around the country on immigration-related issues. Federal defenders and CJA panel attorneys can call NIJC's Defenders Initiative at (312) 660-1610 or e-mail defenders@heartlandalliance.org with questions regarding potential immigration issues affecting their clients. An NIJC attorney will respond to the inquiry within 24 business hours. Further information on the Defenders Initiative can be found on the NIJC's web site and fd.org. 



Issues to Watch October 2022 Term

Presenter Notes
Presentation Notes
Sup Ct has not granted a lot of criminal cases yet for the 2022 term.  But they have granted a couple cases and its worth considering the issues to perhaps litigate in your cases, if appropriate.  



Jones v. Hendrix,  No. 
21-857 
(May 16, 2022) (cert. 
granted) (October 
term 2022)

Opinion below:
Deangolo v. Hendrix, 8 
F.4th 683 (8th Cir. 
2021)

Issue: Whether federal inmates who did 
not — because established circuit 
precedent stood firmly against them —
challenge their convictions on the 
ground that the statute of conviction 
did not criminalize their activity may 
apply for habeas relief under 28 U.S.C §
2241 after the Supreme Court later 
makes clear in a retroactively applicable 
decision that the circuit precedent was 
wrong and that they are legally innocent 
of the crime of conviction.

Presenter Notes
Presentation Notes
Last week, the Supreme Court granted review in Jones v. Hendrix, to decide whether federal inmates who did not — because established circuit precedent stood firmly against them — challenge their convictions on the ground that the statute of conviction did not criminalize their activity may apply for habeas relief under 28 U.S.C § 2241 after the Supreme Court later makes clear in a retroactively applicable decision that the circuit precedent was wrong and that they are legally innocent of the crime of conviction.

Under 28 U.S.C. § 2255, federal inmates can collaterally challenge their convictions on any ground cognizable on collateral review, with successive attacks limited to certain claims that indicate factual innocence or that rely on constitutional-law decisions made retroactive by the Supreme Court. See 28 U.S.C. § 2255(h). However, 28 U.S.C. § 2255(e) — the so called “safety valve” — also allows inmates to collaterally challenge their convictions outside this process through a traditional habeas action under 28 U.S.C. § 2241 whenever it “appears that the remedy by [§ 2255] motion is inadequate or ineffective to test the legality of [their] detention.” 

There is a deep and mature split on the scope of the safety valve with the 8th Circuit on the government’s side.  In 2000, Mr. Jones was convicted of two counts of possession of a firearm by a felon, in violation of 18 U.S.C. § 922(g)(1) and § 924(e), and one count of making false statements to acquire a firearm.  More than a decade after Jones completed his initial § 2255 proceeding, the Supreme Court held held that to convict under 18 U.S.C. § 922(g) the government must prove that the defendant knew both that he had a prohibited status and that he possessed a firearm. Rehaif v. United States, 139 S. Ct. 2191 (2019). Because Rehaif involved the interpretation of a statute and not a “new rule of constitutional law,” petitioner could not challenge his conviction under § 922(g) in a new § 2255 motion. Petitioner instead petitioned for habeas corpus under 28 U.S.C. § 2241.  Believing that § 2255(e)’s safety valve did not apply to new rules of statutory law, the district court held it had no jurisdiction and dismissed the petition. The 8th Cir affirmed.  

Three circuits (8th, 10th, and 11th) refuse to allow federal prisoners convicted in these circumstances to petition for habeas relief under § 2255(e)’s safety valve even though, under this court’s retroactively effective ruling, they are legally innocent.  Eight Circuits (1st, 2nd, 3rd, 4th, 5th, 6th, 7th, and 9th), by contrast, allow an inmate to petition for habeas relief in such circumstances. 



Cruz v. Arizona, No. 
21-846 
(Mar. 28, 2022) 
(cert. granted) 
(October term 
2022)

Issue: Whether the Arizona 
Supreme Court’s holding that 
Arizona Rule of Criminal 
Procedure 32.1 (g) precluded 
post-conviction relief is an 
adequate and independent state-
law ground for the judgment.

Presenter Notes
Presentation Notes
In Cruz v. Arizona, the court agreed to take a case involving an Arizona death row inmates claim that he is entitled to relief because he was sentenced to death based in part on concerns about his future dangerousness, but he was unable to tell the jurors that he would never be released from prison if spared the death penalty.  

During John Cruz’s 2005 capital trial, the state placed his future dangerousness at issue by impeaching a defense expert who testified that Cruz was unlikely to be a danger in prison.  Cruz requested, but was denied, a jury instruction that would inform the jury that he would be parole ineligible if not sentenced to death.  His request was based on a 1994 Supreme Court decision in Simmons v. South Carolina, which held that in cases where a capital defendant’s future dangerousness is placed at issue, due process entitles the defendant to inform the jury that he will be ineligible for parole if not sentenced to death.  The Arizona Supreme Court responded to Simmons by refusing to apply it, which led the Supreme Court in 2016 to issue a rare summary reversal in Lynch v. Arizona, holding that Simmons applies in Arizona no less than anywhere else.  When Cruz tried to raise his Simmons claim again in state court after Lynch was decided, the state courts refused to apply it retroactively to his case based on Arizona Rule of Criminal Procedure 32.1(g), which provides that a defendant may seek postconviction relief if “there has been a significant change in the law that, if applicable to the defendant’s case, would probably overturn the defendant’s judgment or sentence.”  The Supreme Court will have to decide if that state rule is independent and adequate to bar relief. 
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Presenter Notes
Presentation Notes
In United States v. Watts, 519 U.S. 148 (1997) (per curiam), the Court held that “a jury’s verdict of acquittal does not prevent the sentencing court from considering conduct underlying the acquitted charge, so long as that conduct has been proved by preponderance.”
Watts was decided without oral argument.  In Watts, a divided court held in a summary disposition that use of acquitted conduct at sentence does not offend the Double Jeopary clause. 
Lower Cts have interpreted Watts to foreclose any and all constitutional challenges to use of acquitted conduct at sentencing, including under Due Process Clause and the Sixth Amendment Right to trial by jury. The Constitution cannot condone this sentence, and Watts does not hold to the contrary. Use of acquitted conduct at sentencing tramples the jury-trial right secured by the Sixth Amendment. And permitting a sentencing court to disregard a jury’s verdict of acquittal and to impose punishment for the acquitted offense by a mere preponderance of the evidence contravenes elemental due process principles. 

Asaro was tried and acquitted in 2015 for RICO charges that included 1978 robbery (luftsana from Goodfellas) and 1969 murder. In 2017 Asaro pleaded guilty to a separate offense related to a road rage incident, facing 33-41 guideline sentence. 
Judge took into consideration defendant’s 2015 acquitted conduct and sentenced the defendant to 96 months in prison.  
No circuit split on this issue, but plenty of Justices and Judges have expressed concerns, including 7 current and former Justices
relisted 4 times
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